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BRIEF FOR APPELLEES.

Appellants contend "that a creditor of a bankrupt

is entitled to a trial by jury with respect to the issue

of insolvency, or all issues, in fact, except as other-

wise provided in the Bankruptcy Act."

Appellants' brief, p. 4.



The order denying them a trial by jury was correct

because:

(1) Creditors are not entitled to a jury trial; and

(2) Any such right was waived in this cause he-

cause a written application was not filed within the

required time.

Creditors are not Entitled to a Jury Trial in

Bankruptcy Proceedings.

"Proceedings in Bankruptcy generally are in the

nature of proceedings in equity.

Bardes vs. Bank, 4 Am. B. R. 163-173;

S. C. 178 U. S. 524.

Mr. Justice Gray in delivering the opinion in that

case says the words "at law" in the opening sentence

of Section 2 may ha\e been irserted to meet clause 4

"authorizing the trial and punishment of offences the

jurisdiction over wh ch must necessarily be at law^

and not in equity."

Section 19 (a) of the Bankruptcy Act onlv confers

the right to a jury trial upon "a person uirainst

whom an involuntary petition has been filed.
'

' This

right is not conferred upon the petitioning creditor

nor upon the intervening creditor and it is only con-

ferred upon the deb cor as to certain issues, and his

right to even thnt is rigorously restricted by requir-

ing the filing of a written application within a certain

time.

Appellants cite Barton vs. Barbour, 104 U. S.

126, holding that bankruptcy proceedings under the
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Act of 1867 are equitable and jury trials not allow-

able, l^iit they seek to avoid its effect as not bein^r

applicable under the present Act. That case and its

bearing^ upon the present Act has, however, been ex-

pressly ruled upon by Judge Shiras in In re Christen-

sen. 4 A. B. R. 99; 101 Fed. Rep. 802, where he said:

"There is no statute now in force t^rantinj^ a jury

trial in equity cases, and therefore it follows that the

rule announced in Barton vs. Barbour, 104 U. S.

126, is applicable under the Act now in force, and

consequently it must be held that a creditor is not

entitled as a matter of right to demand a jury trial

on the issues presented by the contest over his claim.
'

'

An intervening creditor contesting the adjudica-

tion is certainly no more entitled as a matter of right

to demand a jury trial than is a creditor having a

claim against the estate. The wording of the Act

does not include the right in either case, but, on the

contrar3% excludes such an interpretation under the

maxims:

Expressio unius est exclusio alterius

and expressum facit cessare tacitum,.

Furthermore the policy and spirit of the Act can-

not be said to recogni/.e such a right in a creditor in

either instance. Kven the bankrupt is restricted in

his right to a jury trial to the issues named in Sec-

tion 19 (a), to wit: insolvency and any act of bank-

ruptcy.

And where the act of bankruptcy is an assignment

for the benefit of creditors no issue of insolvency can

be raised thereon. "Hence it cunnot be that in such
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a case) there is any right of trial by jury on either

side."

Simonson vs. Sinsheimer , 3 A. B. R. 824; 100

Fed. 426.

See also Collier on Bk'cy, (3rd. ed.) 225-6.

It is Section 19 (a) that confers the right of trial

by jur}^ in matters or instances not "at law."

Section 19 (c) links the method of determining and

enjoying this right "to the United States laws now

in force * * * except as provided by this Act."

The absolute right to a jury in cases "at law" and

only the discretiojtary right in equity, thus depend

on ^'United States laws, except as provided by this

Act.'' This exception relates to the right provided

in Section 19 (a) and the manner or method of enjoy-

ment of that right in Section 19 (b).

Had there been no "exception" provided for in the

Bankruptcy Act, then there would have been no right

of jury trial in any of its equitable proceedings and

none save in causes "at law" thereunder.

II.

Any Right to Jury Trial in tMs Cause "was

Waived because no Written Application there-

for was Filed at or before the Time within
which an Answer may be Filed.

"In bankruptcy proceedings time is frequently

essential and prompt action of great importance.

The time prescribed by the statute is mandatory and

must be strictly observed, for the Act provides: 'If

such application is not filed within such time (within

which an answer may be filed) a trial by jury shall
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be deemed to have been waived.' Within what time

an answer mi«(ht l)e filed in the cause is of vital im-

portance.
"

Bray vs. Cobb, 91 Fed. 102-6.

The subpoena in this cause was returnable October

9, 1901. Assumintr (for the sake of argument only)

that appellants had the right of trial by jury, then it

was incumbent upon them to file a written application

therefor on or before October 19, 1901.

Notice of motion to dismiss was filed October 19,

1901, and a demurrer on October 17, 1901, but the

notice or demurrer did not extend the time to apply for

a trial by jury any more than a motion to dismiss an

action does not extend the time to answer, or cut off

the right of plaintiff to judgment by default for want

of answer.

Shinn vs. Cummins , 65 Cal. 97;

McDonald vs. Swett, 76 Cal. 257;

Cal. Improvem^ent Co. vs. Baroteau, 116 Cal.

136-8.

Whether a valid order could be made extending the

time to file the application for jury trial it is un-

necessary to consider. It would seem not.

In re Sherry, 8 N. B. R. 142-4;

Jn re Puplce, Fed. Cas. 11468.

The Act of 1867, Section 5026, R. S., U. S., pro-

vided that the Court shall "if the debtor on the same

day [return day or adjourned day] so demands in

writing, order a trial by jury."

Under that Act it was held by Judge Hawdey that

where the debtor instead of answering filed a demur-



— 6

rer on the return day and b}' consent a hearing of the

demurrer was postponed, the rij^ht to demand a jury

was thereby waived.

In re Benham. 8 N. B. R. 94.

Ag^ain, the same Judge ruled In t'e Sherry, 8 N. B.

R. 142: "We unhesitatingly sa}' that if the defend-

ant wants further time to plead, answer or demur,

or in which to demand a jury, he must in due form

apply for it on the return day or his rights may be

surrendered or considered as waived."

In Clinton vs. Mayo, 12 N. B. R. 39, the Court

refused to allow a jury on the day succeeding the

"return day," holding that such succeeding day was

not "an adjourned dav' within the meaning of the

statute, notwithstanding that "the examination was

laid over until the ne-.xt day" by the Court.

No order extending the time was ever made, and

not until October 28, 1901, was an order made allow-

ing interveners ten da3'S time to answer. The an-

swer and demand for jury trial was not filed until

November 7, 1901. Appellants were therefore from

nine to nineteen days behind time in making their

application.

Respectfully submitted,

Dunning & Craig,

Attorneys for Appellees.


